The case of Dr Bawa-Garba: How the fallout can damage patient safety
The medical profession in the UK has been reeling from the case of Dr Bawa-Garba, a paediatrician who was implicated in the death of a boy called Jack Adcock in Leicester Royal Infirmary. Dr Bawa-Garba was prosecuted and found guilty of the crime of gross negligence manslaughter under the law of England & Wales. This charge is reserved for the most egregious of acts or omissions which are 'truly exceptionally bad' -not just 'negligent'. Fortunately, such cases involving doctors are very rare, but there does seem to have been an increase in frequency in recent years.
In the case of Bawa-Garba, it was not just the fact that she had been found guilty that caused a storm. The fact that the General Medical Council (the UK doctors' regulator) successfully appealed against the Medical Practitioner Tribunal Service decision that she should be allowed to remain on the register that caused doctors' (and other commentators') concern and anger to soar. I will not presume or attempt, as some commentators seem all too ready to do, to draw conclusions as to whether the jury and judges in Bawa-Garba's case got it right. It appears that due process was followed and Bawa-Garba was well represented. What concerns me is the effect that this case has had on the morale and the mind-set of doctors and would-be doctors in the UK. The readers of some of the comments about the case could be forgiven for thinking that such cases are a frequent occurrence, and that any doctor should be frightened of being criminalised for simple honest errors that are in any way connected with the death of a patient -no matter what the full circumstances were. If that were the case, I would be amongst the first to be up in arms. However, this does not appear to be borne out by the facts. However, be it justified or not, it does seem that we now have a medical workforce, particularly amongst younger and more junior doctors, who are terrified that this is the case. That cannot be good for patients or patient safety. Something needs to be done to raise awareness of just how bad the negligence needs to be to constitute gross negligence manslaughter. It should be clear that this is the result of wilful actions or inaction -not the result of circumstances beyond the doctor's control or even 'negligence' as defined in civil cases of clinical negligence.
The Bawa-Garba case comes at a time that doctors in the UK feel particularly under pressure or even attack. This is for a variety of reasons -not least under-funding of the NHS and arguments over the pay that junior doctors in particular receive. There is also strong (and valid) concern about the managerial culture in the NHS which many perceive as bullying and all too prone to pinning blame on individual doctors, when it is the 'system' that has created the perfect conditions for failures to happen. However, that is no excuse for the irresponsible scaremongering that some have indulged in. One can't help feeling that this has a lot to do with politics (with a small 'p').
Ironically, one potential unintended outcome from all of this may be a rolling-back of the advances towards an open and fair culture that have been made in recent years (for example, with the adoption of a legal 'duty of candour' in England and in Scotland). Some more vociferous doctors have already commented that if this is the way that doctors are going to be treated, then they feel justified in not being fully open and honest. This is dangerous nonsense. The professional and ethical duty to be honest with patients is unconditional. Any doctor prepared to depart from that is not fit to be a doctor. The system needs to be seen to support doctors who want to do the right thing, even if they have been negligent. However, it also needs to demonstrate that honesty with patients is indeed a fundamental part of what being a doctor means. There is also a danger that the fear and emotion sparked by all of this will be used by promoters of the so-called 'safe space' in England (Defined as a 'prohibition' of disclosure/full openness with patients.).
Professor Sir Norman Williams has been asked by the Government to conduct a rapid policy review around gross negligence manslaughter. It will be interesting to see what he comes upwith. It would also be interesting to know how other countries deal with the thorny issue of gross negligence manslaughter in healthcare.
